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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

Urban  Mass  Transportation 
Administration 

23  CFR  Part  770 

49  CFR  Part  623 
(FHWA  Docket  No.  60-18) 

Air  Quality  Conformity  and  Priority 
Procedures  for  Use  in.  Federal-Aid 
Highway  and  Federally  Funded  Transit 
Programs 

agencies:  Federal  Highway 
Administration  (FHWA)  and  Urban 
Mass  Transportation  Administration 
(UMTA),  Department  of  Transportation 
(DOT). 

action:  Interim  final  rule. 

summary:  The  DOT  and  the 
Environmental  Protection  Agency  (EPA) 
have  executed  an  interagency 
agreement  concerning  procedures  to 
implement  provisions  of  the  Clean  Air 
Act  Amendments  of  1977  which  are 
applicable  to  DOT  highway  and  mass 
transit  programs.  These  procedures  are 
incorporated  in  this  interim  final  rule 
which  amends  23  CFR  770  (FHWA  Air 
Quality  Guidelines)  and  adds  49  CFR 
623  (UMTA  Air  Quality  Conformity  and 
Priority  Procedures).  Because  it  is 
important  to  implement  these 
procedures  at  once,  the  DOT  is  putting 
this  rule  into  effect  immediately. 
However,  public  comments  will  be 
accepted  on  the  rule  for  180  days. 

DATES:  This  amendment  is  effective 
January  19, 1981.  Comments  must  be 
received  on  or  before  July  27, 1981. 
ADDRESS:  Anyone  wishing  to  submit 
written  comments  may  do  so.  Comments 
should  be  sent  to  FHWA  Docket  No.  80- 
18,  Federal  Highway  Administration, 
Room  4205,  HCC-10,  400  Seventh  Street, 
SW.,  Washington,  D.C.  20590.  All 
comments  and  suggestions  received  will 
be  available  for  examination  at  the 
above  address  between  7:45  a.m.  and 
4:15  p.m.  ET,  Monday  through  Friday. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  postcard. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Harter  M.  Rupert,  Environmental 
Quality  Division,  202-426-4836,  or  Mr.  S. 
Reid  Alsop,  Office  of  the  Chief  Counsel, 
202-426-0800,  Federal  Highway 
Administration;  Mr.  James  Getzewich, 
Office  of  Planning  Assistance,  202-426- 
4991,  or  Ms.  Jocelyn  Karp,  Office  of  the 
Chief  Counsel,  202-426-1906,  Urban 
Mass  Transportation  Administration,  all 


at  400  Seventh  Street,  SW.,  Washingtoa 
D.C.  20590.  . 

SUPPLEMENTARY  INFORMATION:  The 

Clean  Air  Act  Amendments  of  1977 
constituted  a  comprehensive  revision  of 
much  of  the  Clean  Air  Act  (CAA)  (42 
U.S.C.  7401,  et  seq.).  They  required  that 
revised  State  air  quality  implementation 
plans  (SIP'S)  be  prepared  for  all  areas 
exceeding  the  national  ambient  air 
quality  standards.  New  {  176(c)  of  the 
CAA  (42  U.S.C.  7506(c))  provides  that 
*'(n]o  department,  agency,  or 
instrumentality  of  the  Federal 
Government  shall  (1)  engage  in,  (2) 
support  in  any  way  or  provide  financial 
assistance  for,  (3)  license  or  permit,  or 
(4)  approve  any  activity  which  does  not 
conform  to  a  plan  after  it  has  been 
approved  or  promulgated  under  section 
110,”  and  that  ”[n]o  metropolitan 
planning  organization  *  *  *  shall  give 
its  approval  to  any  project,  program,  or 
plan  which  does  not  conform  to  a  plan 
approved  or  promulgated  under  section 
110."  New  S  176(d)  of  the  CAA  (42 
U.S.C.  7506(d))  requires  that  "(ejach 
department,  agency,  or  instrumentality 
of  the  Federal  Government  having 
authority  to  conduct  or  support  any 
program  with  air-quality  related 
transportation  consequences  shall  give 
priority  in  the  exercise  of  such  authority, 
consistent  with  statutory  requirements 
for  allocation  among  States  and  other 
jurisdictions,  to  the  implementation  of 
those  portions  of  plans  prepared  undeT 
this  section  [110]  to  achieve  and 
maintain  the  national  primary  ambient 
air  quality  standard." 

The  DOT  has  been  consulting  with 
EPA  to  develop  procedures  for 
implementing  §  §  176  (c)  and  (d)  of  the 
CAA.  The  DOT  and  EPA  have  now 
agreed  on  conformity  and  priority 
procedures  for  programs  administered 
by  the  FHWA  and  UMTA.  This  interim 
final  rule  contains  the  procedures  that 
were  agreed  upon.  The  FHWA  and 
UMTA  intend  for  the  procedures  for 
conformity  and  priority  to  meet  their 
obligations  under  §  §  176  (c)  and  (d)  of 
the  CAA. 

The  FHWA  further  intends  these 
procedures  to  meet  its  obligations  under 
23  U.S.C.  109(j),  which  requires 
guidelines  to  assure  that  Federal  and 
federally  assisted  highway  projects  are 
consistent  with  approved  SIP’s.  The 
existing  guidelines  are  being  superseded 
by  the  procedures  incorporated  in  this 
amendment  to  23  CFR  770.  Separate 
consistency  determinations  will  not  be 
required  under  the  new  procedures. 

Part  770  was  previously  amended  by 
the  FHWA  (44  FR  66193,  November  19, 
1979)  in  response  to  the  Clean  Air  Act 
Amendments  of  1977.  That  amendment 


to  Part  770  allowed  the  use  of  the  air 
quality  procedures  then  in  effect  to 
satisfy  the  S  176(c)  conformity 
requirement  until  more  comprehensive 
procedures  were  developed.  Those 
comprehensive  procedures  are 
contained  in  the  interim  final  rule  being 
issued  today.  Only  four  comments  were 
received  in  the  public  docket  (FHWA 
Docket  No.  79-25)  in  response  to  the 
November  19. 1979  amendment.  Those 
comments  raised  a  number  of  questions 
about  the  conformity  procedures  and  are 
addressed  in  the  discussion  of  the 
interim  final  rule  that  follows. 

The  Administrators  of  the  FHWA  and 
UMTA  have  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  It  is  possible  that  application  of 
this  rule  could  have  an  adverse 
economic  impact  on  small  governmental 
jurisdictions  located  in  areas  where 
transportation  plans  or  programs  do  not 
conform  to  the  SIP.  However,  the 
potential  impacts  derive  primarily  from 
the  CAA  and  notfrom  the  procedures 
contained  in  this  rule.  An  additional 
consideration  with  respect  to  the 
Federal-aid  highway  program  is  that 
highway  projects  have  been  subject  to 
the  analogous  consistency  requirement 
of  23  U.S.C.  109(j)  since  1970. 

Interim  Final  Rule 

Conformance  between  transportation 
plans,  programs,  and  projects  and  the 
SIP  is  required  by  §  176(c)  of  the  CAA. 
Section  770.9  of  this  rule  sets  forth  the 
procedures  and  criteria  for  making 
conformity  determinations.  The  basic 
philosophy  of  the  conformity  procedures 
is  to  compare  transportation  plans  and 
programs  with  the  air  quality  plans  and 
programs  which  are  included  in  the 
SIP's.  This  comparison  is  designed  to 
assure  that  the  transportation  plans  and 
programs  conform  to  the  SIP’s. 
Coordination  and  consultation  at  the 
State  and  local  level  remain  an  essential 
part  of  the  process. 

Many  States  have  a  SIP  that  contains 
transportation  control  measures 
(TCM’s),  identified  by  local  officials, 
that  are  intended  to  reduce  air  pollution 
caused  by  motor  vehicles. 

Transportation  plans  and  programs  will  • 
be  determined  to  be  in  conformance 
with  the  SIP  if  they  do  not  adversely 
affect  TCM’s  in  the  SIP,  and  if  they 
contribute  to  reasonable  programs  in 
implementing  those  TCM’s. 

Conformance  will  be  determined  by  the 
FHWA  and  UMTA  as  a  part  of  the 
review  conducted  under  23  CFR  Part  450 
and  49  CFR  Part  613  of  the  urban 
transportation  planning  process  and  the 
transportation  improvement  program. 
Before  making  a  final  determination  of 
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nonconformance,  representatives  of  the 
UMTA,  FHWA,  and  EPA  will  meet  with 
affected  State  and  local  jurisdictions 
and  agencies  and  metropolitan  planning 
organizations  in  an  attempt  to  resolve 
problems  which  are  discovered  duriqg 
the  evaluation  process.  Once  the 
evaluation  process  has  been  completed, 
including  any  necessary  meetings,  and 
the  UMTA  and  FHWA  determine  that 
an  area's  transportation  plan  or  program 
does  not  conform  to  the  SIP, 
transportation  program  approvals  will 
be  limited  in  the  affected  area  to 
preliminary  engineering  and 
environmental  impact  studies,  advance 
acquisition  of  right-of-way  involving 
hardship  cases,  and  those  actions  that 
are  exempt  from  sanctions  under 
S  176(a)  of  the  CAA,  as  defined  by  the 
EPA  and  DOT  on  April  10, 1980  (45  FR 
24692).  These  funding  limitations  will 
remain  in  effect  until  the  deficiencies 
are  corrected  and  a  conformance  finding 
is  made. 

The  conformance  of  individual 
transportation  projects  will  be 
determined  as  part  of  the  normal  FHWA 
or  UMTA  project  development  process. 

A  project  will  be  found  in  conformance 
if  any  one  of  the  following  conditions 
exists:  (1)  The  project  is  a  TCM  from  the 
SIP  (if  the  project  is  specifically 
included  in  the  SIP,  no  separate 
conformance  finding  is  required),  (2)  the 
project  comes  from  a  conforming 
transportation  improvement  program,  or 
(3)  the  project  is  exempt  from 
transportation  improvement  program 
requirements  and  does  not  adversely 
affect  the  TCM's  in  the  approved  SIP. 

The  project  level  consistency 
determinations  made  for  highway 
projects  under  the  previous  FHWA 
regulation  are  no  longer  required. 
Compliance  with  the  procedures  in  this 
new  regulation  will  satisfy  the 
consistency  requirements  of  23  U.S.C. 
109(j). 

It  is  the  policy  of  the  FHWA  and 
UMTA  that  compliance  with  all 
applicable  environmental  requirements 
(including  the  requirements  of  the  CAA 
and  this  regulation)  should  be 
undertaken  and  completed  as  part  of  the 
National  Environmental  Policy  Act 
(NEPA)  process,  and  that  the  relevant 
environmental  documents  should 
contain  evidence  of  that  compliance. 
This  policy  is  set  forth  in  the  joint 
environmental  regulation  published  by 
the  FHWA  and  UMTA  on  October  30, 
1980  (45  FR  71968). 

After  aproval  of  a  final  environmental 
impact  statement  (EIS)  or  after  a  finding 
of  no  significant  impact  (FONSI)  is  made 
under  the  joint  environmental 
regulation,  the  project  involved  will  not 
be  subject  to  further  conformity  review 


unless:  (1)  A  supplemental  EIS 
significantly  related  to  air  quality 
considerations  is  undertaken,  (2)  A  SIP 
revision  is  requested  by  the  EPA,  or  (3) 
major  steps  toward  implementation  of 
the  project  (e.g.,  start  of  construction  or 
substantial  right-of-way  acquisition  and  • 
relocation  activities)  have  not  begun 
within  3  years  of  the  date  of  approval  of 
the  final  EIS. 

Upon  notification  that  a  SIP  revision 
has  been  requested  and  for  12  months 
after  that  notification  or  until  the  SIP  is 
formally  revised,  whichever  comes  first, 
the  UMTA  and  FHWA  will  not  be 
permitted  to  authorize  construction  of 
any  project  which  has  been  listed  in  a 
SIP  contingency  plan  required  by  EPA  in 
certain  areas.  However,  projects  exempt 
from  sanctions  under  {  176(a)  (45  FR 
24692,  April  10, 1980)  will  not  be  affected 
by  this  provision. 

Section  176(d)  of  the  CAA  requires 
Federal  agencies  with  authority  to 
support  or  fund  transportation-related 
activities  to  give  priority  to 
implementing  the  TCM's  in  the  SIP's.  In 
accordance  with  S  770.9  of  this  rule,  a 
conformity  determination  cannot  be 
made  for  the  transportation  program 
unless  the  program  contributes  to 
reasonable  progress  in  implementing  the 
TCM’s  in  the  SIP.  In  this  respect,  the 
conformance  and  priority  requirements 
of  the  CAA  and  this  rule  are  clearly 
related,  and  priority  should  be  assured 
through  implementation  of  the 
conformance  procedures. 

Section  770.11  provides  that  the 
priority  requirement  will  be 
incorporated  into  the  existing  program 
and  project  review  and  approval 
processes  used  by  the  FHWA  and 
UMTA.  A  review  of  implementation 
progress  will  be  made  by  the  FHWA 
and  UMTA  at  the  time  of  their  review  of 
the  annual  element  of  the  transportation 
improvement  program  under  23  CFR 
Part  450  and  49  CFR  Part  613.  A  progress 
review  will  also  be  made  by  the  FHWA 
as  part  of  the  approval  process  for  the 
annual  program  of  projects  under  23 
CFR  Part  630.  Subpart  A.  The  priority 
procedures  provide  for  coordination 
between  the  EPA  and  DOT.  In 
particular,  the  EPA  will  have  an 
opportunity  to  review  and  comment  on 
the  annual  element  of  the  transportation 
improvement  program,  and  the  FHWA 
and  UMTA  will  be  provided  an 
opportunity  to  review  and  comment  on 
the  revised  SIP. 

Section  770.13  requires  grant 
recipients  to  assure  that  construction 
activities  that  receive  FHWA  or  UMTA 
funding  conform  with  the  approved  SIP. 
Coordination  with  the  State  air  pollution 
control  agency  and  with  the  FHWA  and 
UMTA  is  also  required.  These 


requirements  were  included  in  the 
previous  FHWA  regulation.  However, 
they  now  apply  to  transportation 
projects  funded  by  the  UMTA,  as  well 
as  to  those  funded  by  the  FHWA. 

The  procedures  contained  in  this 
regulation  do  not  necessarily  apply  to 
the  same  geographical  areas  as  the 
procedures  they  replace.  The  previous 
FHWA  procedures  were  applicable  in 
all  parts  of  the  country.  The  new 
conformity  and  priority  procedures  are 
geographically  limited  to  those  areas 
having  SIP's  which  contain  TCM's  for 
the  attainment  or  maintenance  of  the 
national  ambient  air  quality  standards 
for  transportation-related  pollutants. 
However,  the  construction  procedures  in 
S  770.13  apply  in  all  geographical  areas 
regardless  of  air  quality  attainment 
status. 

Section  770.205(b)(5)  of  the  previous 
FHWA  regulation  required  a  State 
which  had  a  process  for  granting  permits 
for  indirect  sources  of  air  pollution  to 
assure  that  proposed  highway  projects 
were  reviewed  by  the  indirect  source 
review  agency.  If  the  review  agency 
found  that  the  proposed  project  would 
result  in  a  violation  of  applicable 
portions  of  the  control  strategy  or 
interfere  with  the  attainment  or 
maintenance  of  the  national  ambient  air 
quality  standards,  the  project  could  not 
be  approved  by  the  FHWA.  An  indirect 
source  permit  process  is  not  required  by 
the  CAA,  but  can  be  adopted  by  a  State 
at  its  option  as  part  of  its  effort  to 
control  air  quality.  Former 
S  770.205(b)(5)  simply  duplicated  the 
permit  process  that  already  exists  in 
several  States  and  was  not  directly 
relevant  to  the  Federal  requirements  for 
conformity  and  consistency. 

Accordingly  the  indirect  source 
requirement  has  not  been  included  in 
the  new  regulation. 

Related  Regulations 

As  previously  noted,  the  FHWA  and 
UMTA  recently  issued  joint 
environmental  impact  and  related 
procedures  (45  FR  71968,  October  30. 
1980).  Additional  requirements  for 
compliance  with  the  NEPA  are 
contained  in  the  regulations  of  the 
Council  on  Environmental  Quality  (40 
CFR  1500-1508)  and  DOT  Order  5610.1C, 
Procedures  for  Considering 
Environmental  Impacts  (44  FR  56420, 
October  1, 1979).  Under  the  foregoing 
requirements,  an  air  quality  analysis  is 
still  required  as  part  of  the  EIS  process. 
The  results  of  the  analysis  are  included 
in  the  EIS  and  air  quality  impacts  are 
considered  during  the  review  of  the  EIS. 
However,  this  project  level  air  quality 
analysis  is  not  required  in  order  to 
determine  conformance.  This  is  the 
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difference  between  the  CAA  and  the 
NEPA— conformity  is  based  on 
comparison,  while  the  analysis  for  the 
EIS  is  a  calculation  of  the  anticipated 
pollutant  emissions,  dispersion  and 
resultant  concentration  in  the  vicinity  of 
the  proposed  project. 

The  FHWA  and  UMTA  have  also 
published  a  notice  of  proposed 
rulemaking  (45  FR  71990,  October  30, 
1980)  which  would  amend  the  joint 
urban  transportation  planning 
regulations  (23  CFR  Part  450  and  49  CFR 
Part  013).  Those  proposed  revisions 
include  several  references  to  the 
procedures  in  this  regulation  in  order  to 
tie  the  planning  process  to  the  air 
quality  conformity  and  priority  process. 
For  the  same  reason,  the  provisions  of 
§  §  770.9  and  770.11  of  this  regulation 
include  numerous  references  to  the 
urban  transportation  planning  process 
and  the  corresponding  regulations. 

Section  770.11  of  this  regulation  also 
refers  to  23  CFR  Part  630,  Subpart  A, 
Federal-Aid  Programs  Approval  and 
Project  Authorization,  which  provides 
for  FHWA  review  and  approval  of 
programs  and  projects  proposed  by 
State  highway  agencies.  Section 
630.110(g)  of  that  regulation  requires  that 
“(p)rojects  shall  be  in  conformity  with 
State  air  quality  implementation 
plans  *  *  (43  FR  34461,  August  4, 

1978). 

Effective  Date  and  Request  for 
Comments 

The  development  of  the  conformity 
and  priority  procedures  in  this 
regulation  began  with  internal  DOT 
working  groups  which  developed  some 
of  the  basic  procedural  concepts.  This 
was  followed  by  extensive  and  complex 
negotiations  with  the  EPA  to  identify 
and  resolve  major  issues  and  work  out 
final  details.  The  entire  process  required 
a  3-year  effort  to  resolve  the  many 
complex  issues  involved.  These  issues 
focused  on:  (1)  The  stringency  of  the 
conformity  criteria  for  highway  and 
transit  plans  and  programs,  (2)  the 
conditions  under  which  projects  would 
no  longer  be  subject  to  further 
conformity  review,  and  (3)  the  extent  to 
which  project  actions  by  die  FHWA  and 
UMTA  would  be  delayed  when  the  EPA 
requires  a  SIP  to  be  revised.  The 
resolution  of  these  issues  and  other 
concerns  is  reflected  in  the  joint  DOT- 
EPA  agreement  which  is  the  basis  for 
this  regulation. 

Implementation  of  the  procedures  in 
this  regulation  is  essential  in  order  for 
the  UMTA  and  FHWA  to  ensure  the 
conformity  of  transportation  plans, 
programs,  and  projects  with  die  SIP'S 
which  have  recently  been  revised 
pursuant  to  the  Clean  Air  Act 


Amendments  of  1977.  All  of  the  revised 
SIP’s  have  been  submitted  to  the  EPA. 
Most  have  been  conditionally  approved, 
some  have  been  fully  approved,  and  a 
few  have  been  disapproved.  In  addition, 
there  are  32  States  with  nonattainment 
areas  that  will  be  revising  their  SIP'S 
before  July  1, 1982,  in  order  to  request 
time  extensions  to  meet  the  national  air 
quality  standards. 

The  revised  SIP’s  have  very  specific 
requirements  for  TOM’S  as  compared  to 
the  SIP's  developed  and  approved  in  the 
early  1970’s,  which  contained  only 
general  requirements.  The  previous 
FHWA  regulation  did  not  provide  an 
adequate  mechanism  for  assuring 
conformance  with  the  new  SIP’s.  It  is 
important  for  the  FHWA  and  UMTA  to 
have  adequate  air  quality  conformity 
and  priority  procedures  in  effect  before 
the  States  begin  to  commit  themselves 
to  specific  TOM’S  for  the  purpose  of 
attaining  national  ambient  air  quality 
standards.  In  this  regard,  it  should  be 
noted  that  the  UMTA  does  not  currently 
have  any  regulations  for  assuring 
compliance  with  55  176(c)  and  (d)  of  the 
CAA. 

For  the  foregoing  reasons,  the  FHWA 
and  UMTA  have  determined  that  the 
issuance  of  this  regulation  in  final  form 
without  prior  notice  and  opportunity  for 
comment  and  without  a  30-day  delay  in 
effective  date  is  in  the  public  interest.  At 
the  same  time,  the  FHWA  and  UMTA 
recognize  their  responsibility,  under 
Executive  Order  12044  and  the  DOT 
regulatory  policies  and  procedures,  to 
provide  an  opportunity  for  the  public  to 
comment  on  this  regulation. 
Consequently,  a  180-day  comment 
period  is  being  provided. 

Issuing  these  procedures  as  an  interim 
final  rule  will  allow  their 
implementation  while  comments  are 
being  accepted  to  the  docket.  It  will  also 
permit  some  experience  to  be  gained  in 
operating  under  these  procedures. 

All  comments  to  the  docket  will  be 
reviewed  by  the  FHWA  and  UMTA.  The 
need  for  future  revisions  to  these 
procedures  will  be  considered  on  the 
basis  of  those  comments  and  the 
experience  gained  by  the  FHWA  and 
UMTA  under  these  procedures.  Any 
proposed  revisions  affecting  the 
substance  of  the  EPA-DOT  agreement 
which  forms  the  basis  for  this  regulation 
will  be  coordinated  with  the  EPA  before 
further  regulatory  action  is  taken. 
Although  issued  on  an  interim  basis,  the 
policies  and  procedures  in  this 
regulation  are  effective  upon  issuance 
and  will  remain  in  effect  until  revised. 

Copies  of  Documents 

Copies  of  the  following  documents 
related  to  this  regulation  have  been 


placed  in  the  public  docket  are 
available  for  inspection  and  copying 
from  FHWA  and  UMTA  field  offices  as 
provided  in  49  CFR  Part  7,  and  may  be 
obtained  by  contacting  any  of  the 
individuals  listed  above  under  the 
heading  “For  Further  Information 
Contact”: 

1.  DOT-EPA  Agreement  Procedures 
for  Conformance  of  Transportation 
Plans,  Programs  and  Projects  with  Clean 
Air  Act  State  Implementation  Plans, 

June  12, 1980. 

2.  EPA-DOT  Notice  of  Final  Policy 
and  Procedures  Memorandum,  Federal 
Assistance  Limitation  Required  by 
Section  176(a)  of  the  Clean  Air  Act 
April  10, 1980  (45  FR  Z4692). 

3.  EPA-DOT  Memorandum  of 
Understanding,  June  14, 1978. 

4.  FHWA-UMTA  Regulatory 
Evaluation  of  Interim  Final  Rule. 

In  consideration  of  the  foregoing. 
Chapter  VI  of  Title  49  and  Chapter  I  of 
Title  23,  Code  of  Federal  Regulations, 
are  amended  by  adding  Part  623  and 
revising  Part  770,  respectively,  as  set 
forth  below. 

Note. — The  FHWA  and  UMTA  have 
determined  that  this  interim  final  rule  is  a 
significant  regulation  according  to  the  criteria 
established  by  the  Department  of 
Transportation  pursuant  to  Executive  Order 
12044.  A  regulatory  evaluation  is  available 
for  inspection  in  the  public  docket  and  may 
be  obtained  by  contacting  any  of  the 
individuals  listed  above  under  the  heading 
“For  Further  Information  Contact” 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  20.205,  Highway  Research. 
Planning  and  Construction;  20.500,  Urban 
Mass  Transportation  Capital  Improvement 
Grants;  20.501,  Urban  Mass  Transportation 
Capital  Improvement  Loans;  20.505,  Urban 
Mass  Transportation  Technical  Studies 
Grants;  20.507,  Urban  Mass  Transportation 
Capital  and  Operating  Assistance  Formula 
Grants;  20.509,  Public  Transportation  for 
Nonurbanized  Areas;  23.003,  Appalachian 
Development  Highway  Systems;  23.008, 
Appalachian  Local  Access  Roads.  The 
provisions  of  OMB  Circular  No.  A-95 
regarding  State  and  local  clearinghouse 
review  of  Federal  and  federally  assisted 
programs  and  projects  apply  to  these 
programs) 

Issued  on:  January  19, 1981. 

John  S.  Hassell,  Jr., 

Federal  Highway  Administrator. 

Theodore  C.  Lutz, 

Urban  Mass  Transportation  Administrator. 

1.  Title  49  of  the  Code  of  Federal 
Regulations  is  amended  by  the  addition 
of  Part  623  which  reads  as  set  forth 
below: 
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THte  49— Transportation 

CHAPTER  VI— URBAN  MASS 
TRANSPORTATION  ADMINISTRATION, 
DEPARTMENT  OF  TRANSPORTATION 

PART  623— AIR  QUALITY 
CONFORMITY  AND  PRIORITY 
PROCEDURES  FOR  USE  IN  FEDERAL- 
AID  HIGHWAY  AND  FEDERALLY 
FUNDED  TRANSIT  PROGRAMS 

Sea 

623.101  Cross-reference  to  procedures. 

Authority:  42  U.S.C.  4332. 7401  and  7506;  49 
U.S.C.  1601  et  seq.;  49  CFR  1.51. 

f  623.101  Crosa-rafaranca  to  procedures. 

The  procedures  for  complying  with  the 
Clean  Air  Act  Amendments  of  1977 
(Pub.  L  95-95, 91  StaL  685)  and  related 
statutes,  regulations,  and  orders  are  set 
forth  in  23  CFR  Part  770. 

2.  Title  23  of  the  Code  of  Federal 
Regulations  is  amended  by  revising  Part 
770  to  read  as  set  forth  below: 

Title  23— Highways 

CHAPTER  I— FEDERAL  HIGHWAY 
ADMINISTRATION,  DEPARTMENT  OF 
TRANSPORTATION 

SUBCHAPTER  H— RIGHT-OF-WAY  AND 
ENVIRONMENT 

PART  770— AIR  QUALITY 
CONFORMITY  AND  PRIORITY 
PROCEDURES  FOR  USE  IN  FEDERAL- 
AID  HIGHWAY  AND  FEDERALLY- 
FUNDED  TRANSIT  PROGRAMS 

Sec. 

770.1  Purpose. 

770.3  Definitions. 

770.5  Policy. 

770.7  Applicability. 

770.9  Conformance. 

770.11  Priority. 

770.13  Construction. 

Authority: 

Authority:  23  U.S.C.  109  (h)  and  Q).  315;  42 
U.S.C.  4332.  7401  and  7506;  49  CFR  1.48(b). 

§  770.1  Purpose. 

The  purpose  of  this  part  is  to  set  forth 
the  procedures  for  implementing 
sections  176  (c)  and  (d)  of  the  Clean  Air 
Act  of  1970,  as  amended  (CAA)  (42 
U.S.C.  7401,  et  seq.),  and  the  consistency 
requirement  of  23  U.S.C.  109(j). 

$770.3  Definitions. 

(a)  “Metropolitan  planning 
organization  (MPO)’’  is  that  organization 
designated  as  being  responsible, 
together  with  the  State,  for  carrying  out 
the  provisions  of  23  U.S.C.  134,  as 
required  by  23  U.S.C.  104(f)(3),  and 
capable  of  meeting  the  requirements  of 
§§  3(e)(1),  5(1),  and  8  (a)  and  (c)  of  the 
Urban  Mass  Transportation  Act  of  1964, 
as  amended  (49  U.S.C.  1602(e)(1), 


1604(1),  and  1607  (a)  and  (c)).  This 
organization  is  the  forum  for  cooperative 
decisionmaking  by  principal  elected 
officials  of  general  purpose  local 
government. 

(b)  “National  ambient  air  quality 
standards”  are  those  standards 
established  pursuant  to  42  U.S.C.  7409 
(section  109  of  the  CAA). 

(c)  “Nonattainment  area"  is  any 
portion  of  an  air  quality  control  region 
for  which  any  pollutant  exceeds  the 
national  ambient  air  quality  standard 
for  the  pollutant  as  designated  pursuant 
to  42  U.S.C.  7407  (section  107  of  the 
CAA). 

(d)  “State  implementation  plan  (SIP)” 
is  the  plan  required  by  42  U.S.C.  7410 
(section  110  of  the  CAA)  to  attain  and 
maintain  a  national  ambient  air  quality 
standard.  For  the  purpose  of  this  part, 
an  approved  SIP  is  the  implementation 
plan,  or  most  recent  revision  of  this 
plan,  which  has  been  approved  or 
promulgated  by  the  Environmental 
Protection  Agency  (EPA)  under  section 
110  of  the  CAA. 

(e)  ‘Transportation  control  measure 
(TCM)"  is  any  measure  in  a  SIP  directed 
toward  reducing  emissions  of  air 
pollutants  from  transportation  sources. 

$770.5  Policy. 

It  is  the  policy  of  the  Federal  Highway 
Administration  (FHWA)  and  the  Urban 
Mass  Transportation  Administration 
(UMTA)  that  transportation  agencies 
responsible  for  the  planning  and 
implementation  of  transportation 
facilities  and  services  pursuant  to  Titles 
23  and  49,  United  States  Code,  consult 
with  the  local,  State,  and  Federal  air 
pollution  control  agencies,  as 
appropriate,  and  ensure  that  plans, 
programs,  and  projects  conform  with 
approved  SIP's  and  that  adequate 
consideration  is  given  to  preservation  * 
and  enhancement  of  air  quality. 

$770.7  Applicability. 

The  procedures  in  $  770.9  of  this  part 
are  to  be  applied  to  activities  in 
nonattainment  areas  or  portions  thereof, 
as  designated  under  section  107(d)  of  the 
CAA,  and  in  air  quality  maintenance 
areas  where  State  and  local  officials 
have  determined  that  TCM’s  are  needed 
to  attain  and  maintain  the  national 
ambient  air  quality  standards  for  4 

transportation-related  pollutants.  The 
procedures  in  $  770.13  of  this  part  apply 
to  all  construction  projects  constructed 
with  UMTA  or  FHWA  funds. 
Conformance  findings  made  under 
$  770.9  of  this  part  also  meet  the 
consistency  requirement  of  23  U.S.C. 
109(j). 


$  770.9  Conformance. 

(a)  General.  Conformance  between 
transportation  plans,  programs,  and 
projects  and  the  SIP  is  required  by 
section  176(c)  of  the  CAA  (42  U.S.C. 
7506(c)).  The  UMTA  and  FHWA  have  an 
affirmative  responsibility  to  assure  the 
conformity  of  any  activity  they  support, 
fund,  or  approve.  Further,  section  176(c) 
prohibits  an  MPO  from  giving  its 
approval  to  any  project,  program,  or 
plan  that  does  not  conform  to  the  SIP. 
The  conformity  requirement  applies  in 
all  nonattainment  and  maintenance 
areas  requiring  transportation  control 
plans  for  transportation-related 
pollutants.  In  such  areas,  transportation 
plans  and  programs  will  be  judged  in 
conformance  with  the  SIP  if  they  do  not 
adversely  affect  the  TCM’s  in  the  SIP, 
and  they  contribute  to  reasonable 
progress  in  implementing  the  TCM’s 
contained  in  the  SIP. 

(b)  Conformance  of  transportation 
plana  and  programs.  (1)  Conformance  of 
plans  and  programs  will  be  determined 
and  documented  by  FHWA  Regional 
and  Division  Administrators  and  by 
UMTA  Regional  Administrators  as  part 
of  the  certification  and  transportation 
improvement  program  reviews  (23  CFR 
Part  450  and  49  CFR  Part  613).  These 
determinations  will  be  based  upon  an 
evaluation  of  the  following  actions: 

(i)  The  MPO’s  determination  that  the 
transportation  plan  and  transportation 
improvement  program  adopted  by  the 
MPO  policy  board  are  in  conformance 
with  the  SIP; 

(ii)  The  FHWA  and  UMTA  finding 
that  the  urban  transportation  planning 
process  effectively  incorporates  air 
quality  objectives  and  procedures 
required  by  adopted  DOT/EPA 
guidelines  in  the  development  of  the 
plan  and  program; 

(iii)  The  FHWA  and  UMTA  finding 
that  coordination  exists  between  air 
quality  and  transportation  agencies, 
including  a  finding  that  the  MPO  has 
met  locally  established  procedures 
(developed  pursuant  to  sections  121  and 
174  of  the  CAA  (42  U.S.C.  7421,  7504))  to 
integrate  transportation  and  air  quality 
planning  prior  to  approval  of  the  plan  or 
program  by  the  MPO  policy  board; 

(iv)  The  advancement  of  air  quality 
planning  tasks  included  in  the  unified 
planning  work  program  (23  CFR  Part  450 
and  49  CFR  Part  613)  in  accordance  with 
work  programs  contained  in  the  SIP; 

(v)  The  timely  programming  of  TCM’s 
(which  can  be  funded  by  FHWA  or 
UMTA  and  which  are  contained  in  the 
SIP)  by  including  these  measures  in  the 
State’s  proposed  program  or  projects  (23 
U.S.C.  105)  approved  by  the  FHWA  and 
the  annual  element  of  the  transportation 
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improvement  program  (TIP/AE)  (23  CFR 
Part  450  and  49  CFR  Part  613)  approved 
by  the  UMTA  and 

(vi)  The  timely  implementation  of 
TCM's  contained  in  the  SIP,  consistent 
with  the  priority  required  for  these 
measures  by  section  178(d)  of  the  CAA 
(42  U.S.C.  7506(d))  and  subject  to  the 
availability  of  Federal  funds. 

(2)  The  June  14, 1978,  Memorandum  of 
Understanding  1  between  the  EPA  and 
the  DOT  provides  the  EPA  an 
opportunity  to  jointly  review  and 
comment  on  conformity  of 
transportation  plans  and  programs. 

When  it  is  determined  through  the 
evaluation  of  these  actions  that 
reasonable  progress  is  not  being  made 
on  transportation  planning  or 
implementation  commitments  in  the  SIP, 
representatives  of  the  UMTA  FHWA 
and  EPA  will  meet  with  affected  State 
and  local  jurisdictions  and  agencies,  and 
MPO’s  to  discuss  problem  resolution 
before  the  UMTA  and  FHWA  make  a 
final  conformance  determination.  These 
discussions  should  focus  upon,  as 
appropriate,  accelerating 
implementation  of  TCM’s  in  the  SEP  and 
developing  and  implementing 
acceptable  substitutes  for  delayed 
projects. 

(3)  Once  the  evaluation  of  actions  in 
paragraph  (b)(1)  of  this  section  has  been 
completed  (including  the  joint  UMTA/ 
FHWA/EPA  meeting  with  State  and 
local  representatives,  where  necessary) 
and  the  UMTA  and  FHWA  have 
determined  that  an  area’s  plan  or 
program  does  not  conform  to  the  SIP, 
transportation  program  approvals  will 
be  limited  in  the  area  to  preliminary 
engineering  and  environmental  impact 
studies,  advance  right-of-way  purchases 
involving  hardship  cases,  and  those 
actions  that  are  exempt  from  sanctions 
under  section  176(a)  of  the  CAA  (42 
U.S.C.  7506(a)),  as  defined  in  the  EPA- 
DOT  Final  Policy  and  Procedures 
Memorandum  on  Federal  assistance 
limitations  (45  FR  24892,  April  10, 1980) 1 
until  the  deficiencies  are  corrected  and  a 
conformance  finding  is  made. 

(c)  Conformance  of  transportation 
projects.  A  project  conforms  to  a  SIP  if: 

(1)  It  is  a  TCM  from  the  SIP  (should 
the  project  be  specifically  included  in 
the  SIP,  no  separate  conformance 
finding  need  be  made);  or 

(2)  It  comes  from  a  conforming 
transportation  improvement  program;  or 

(3)  It  is  a  project  exempt  from 
transportation  improvement  program 
requirements,  which  does  not  adversely 
affect  the  TCM  in  the  approved  SIP. 
Exempt  projects  are  these  primary 


1  Available  for  inspection  and  copying  from 
FHWA  and  UMTA  aa  prescribed  in  49  CFR  Part  7. 


system  and  Interstate  system  safety 
projects  included  in  the  statewide  safety 
improvement  program  (instead  of  the 
TIP)  and  emergency  relief,  junkyard 
control,  outdoor  advertising,  and 
pavement-marking  demonstration 
projects. 

(d)  Projects  not  subject  to  further 
conformity  review.  After  approval  of  a 
final  environmental  impact  statement 
(EIS)  or  after  a  formal  finding  or 
determination  that  a  project  will  involve 
no  significant  environmental  impact  a 
project  will  not  be  subject  to  further 
conformity  review  unless: 

(1)  A  supplemental  EIS  significantly 
related  to  air  quality  considerations  is 
undertaken;  or 

(2)  A  SIP  revision  is  requested,  in 
which  case  the  procedures  in  paragraph 

(e)  of  this  section  would  be  followed;  or 

(3)  Major  steps  toward 
implementation  of  the  project  (such  as 
the  start  of  construction  or  substantial 
acquisition  and  relocation  activities) 
have  not  commenced  within  3  years  of 
the  date  of  approval  of  the  final  EIS. 

(e)  Project  approvals  during 
subsequent  SIP  revisions. — (1)  EPA  . 
activities,  (i)  There  may  be  situations 
that  would  cause  the  EPA  to  require  the 
SIP  to  be  revised.  The  revisions  may  add 
TCMs  to  an  SIP  which  previously  had 
none  or  increase  the  emission  reduction 
responsibility  of  the  transportation 
sector.  The  EPA  will  determine  the  need 
for  SIP  revisions  based  upon  its  review 
of  the  reasonable  further  progress 
schedule  in  the  SIP  and  the  degree  to 
which  the  schedule  is  being  met  Some 
of  the  situations  which  could  affect  the 
meeting  of  this  schedule  are: 

(A)  Incorrect  assumptions  on  growth 
rates  and  travel  demand; 

(B)  Overly  optimistic  expectations  of 
stationary  source  controls,  vehiole 
inspection  and  maintenance  programs, 
oFTCMs;  and 

(C)  Inability  to  implement  some 
portion(8)  of  the  SIP. 

(ii)  By  publication  in  the  Federal 
Register,  the  EPA  will  notify  the  FHWA 
UMTA,  and  the  public  when  a  SIP 
revision  has  been  requested.  The  EPA 
intends  to  require  all  of  the  current  SIP*s 
(where  carbon  monoxide  and  ozone  are 
major  concerns)  to  contain  a 
contingency  provision  which  would 
apply  when  monitoring  of  progress 
reporting  indicates  that  reasonable 
further  progress  toward  attainment  of 
air  quality  standards  is  not  being 
maintained,  and  the  EPA  determines  the 
SIP  must  be  revised.  For  areas  over 
200,000  population,  the  contingency 
provision  in  the  SIP  should  indude  a 
locally  developed  list  of  projects  which 
implementing  agencies  have  agreed  can 


be  delayed  during  an  interim  period 
while  the  SIP  is  being  revised. 

(2)  FHWA  and  UMTA  activities.  After 
notification  by  the  EPA  that  a  SIP 
revision  has  been  requested,  and  for  a 
12-month  period  thereafter  or  until  the 
SIP  is  formally  revised,  whichever  is 
shorter,  the  UMTA  and  FHWA  will  not 
authorize  construction  of  any  project 
contained  in  a  SIP  contingency  provision 
list  unless  it  is  a  project  exempt  from 
sanctions  under  f  176(a)  of  the  CAA. 

J770.11  Priority 

(a)  Section  176(d)  of  the  CAA  requires 
Federal  agencies  with  authority  to 
support  or  fund  transportation-related 
activities  to  give  priority  to 
implementing  the  TCM’s  in  the  SIP.  In 
accordance  with  f  770.9  of  this  part,  a 
conformity  determination  of  the 
transportation  program  cannot  be  made 
unless  the  program  contributes  to 
reasonable  progress  in  implementing  the 
TCM’s  in  the  SIP.  In  this  respect,  the 
conformance  and  priority  requirements 
are  clearly  related,  and  priority  for  air 
quality-related  projects  should  be 
assured  through  conformance 
procedures. 

(b)  The  FHWA  will  meet  this 
requirement  through  implementation  of 
the  Federal-Aid  Programs  Approval  and 
Project  Authorization  regulation,  23  CFR 
Part  630,  Subpart  A  which  provides  for 
the  FHWA’s  review  and  approval  of 
programs  and  projects.  A  review  of 
progress  will  be  made  by  the  FHWA  at 
the  time  of  TIP/AE  review  and  annual 
program  of  projects  approval. 

(c)  The  UMTA  will  meet  this 
requirement  through  the  TIP/AE  review 
and  approval  process  under  49  CFR  Part 
613.  Air  qualify  projects  are  to  be  given 
significant  emphasis  by  MPO’s  in 
developing  the  TIP/AE  and  by  the 
UMTA  in  its  approval  of  the  TIP/AE.  A 
review  of  implementation  progress  will 
be  made  by  the  UMTA  at  the  time  of 
TIP/AE  review  and  approval,  and  will 
be  addressed  specifically  in  the  UMTA’s 
TIP  review  memorandum. 

(d)  The  FHWA  and  UMTA  regional/ 
division  representatives  will  negotiate 
procedures  with  EPA  regional  offices  for 
ensuring  that  the  EPA  receives  copies  of 
the  progress  reviews  and  approval 
documents  listed  in  paragraphs  (b)  and 
(c)  of  this  section.  The  June  14, 1978, 
Memorandum  of  Understanding 
provides  the  EPA  Regional 
Administrator  with  an  opportunity  to 
review  the  TIP/AE  at  the  time  it  is 
forwarded  by  a  State  or  local  agency  for 
Federal  agency  action.  If  the  EPA 
Regional  Administrator  determines  that 
the  TIP/AE  does  not  contribute  to 
reasonable  progress  in  implementing  the 
TCM’s  in  the  SIP,  he/she  will  submit 
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recommendations  for  remedial  or 
alternative  action  to  the  FHWA  and 
UMTA  regional/division 
representatives.  The  FHWA  and  UMTA 
will  explicitly  consider  the  EPA's 
comments  and  will  notify  the  EPA  of  the 
disposition  of  its  comments  before 
acting  on  the  TTP/AE. 

(e)  Similarly,  under  the  June  14, 1978, 
Memorandum  of  Understanding,  the 
FHWA  and  UMTA  regional/division 
representatives  will  be  provided  an 
opportunity  to  review  the  SIP  at  the  time 
it  is  forwarded  to  the  EPA  for  approval 
In  light  of  the  priority  requirement  in 
section  176(d)  of  the  CAA,  FHWA  and 
UMTA  reviews  of  the  SIP  should 
consider  the  projected  availability  of 
Federal  resources  to  meet  transportation 
commitments  in  the  SEP  and  also  to  meet 
other  priorities  or  obligations. 

(f)  Where  other  priorities  are  a 
consideration,  non-SIP  transportation 
measures  can  be  funded  or  implemented 
to  meet  these  obligations.  However,  SIP* 
related  transportation  measures  must 
retain  a  high  priority  and  funding 
decisions  must  promote  timely 
implementation  of  SIP  measures  to  the 
extent  that  funds  are  available. 

S  770.13  Construction. 

(a)  The  transportation  agency 
receiving  funds  from  FHWA,  UMTA,  or 
both,  shall  take  steps  to  assure  that  its 
current  specifications,  and  any  revisions 
thereof,  and  the  use  of  specific 
equipment  and/or  materials  associated 
with  construction  conform  with  the 
approved  SIP.  This  shall  be 
accomplished  in  coordination  with  the 
State's  air  pollution  control  agency. 

(b)  The  transportation  agency  shall 
establish  procedures  to  ensure  that 
changes  in  the  SIP  are  reviewed  to 
determine  if  revisions  to  the 
construction  specifications  will  be 
necessary. 

(c)  Revisions  to  the  construction 
specifications  resulting  from  the  above 
requirements  shall  be  made  in 
consultation  with  the  FHWA  and 
UMTA,  as  appropriate. 

[FR  Doc.  81-2901  Filed  1-23-61;  8:45  am] 
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